Labor Commissioncr, State of Chlifornia
Departent of Industriat Relations
Division of Laber Standards Enforcement
300 Oceanpate Ste 850

Long Beach, CA 90802

{562)983-1082

FAX: 562-499-6439

DATE: In Reply Refer to Case No;
Navember 02, 2009 40-24601-308 ‘ |

CIVIL. WAGE AND PENALTY ASSESSMENT

Awarding Body Wark Perfarmed in County of
Norwalk La Mimda School District Los Anpeles

PROJECT NAME Froject No,

Norwalk La Mirade ITS Office Inprovements Non-Structural ) T 0

Prime Contragtor | _ 2%
Sharda Construction
Subcentructor

Enrique Martinasse Drywall

After an investigation concerning the payment of wages to workers employed in the execution of the contract for

the above-named public works project, the Division of Labor Standards Enforcement (the "Tivision") has determined
that violations of the California Labor Code have been comunitted by the contractor and/or subcontractor

identified above. In accordance with Labor Code section 1741, the Division hercby issues this Civil

Wage and Penalty Assessment.

The nature of the violations of the Labor Code and the basis for the assessment are as follows:

Nonpayment of prevailing wages to workers working on the above project in violation of Labor Code 1774

This Civil Wage and Penally Assessment 18 1ssued against Sharda Construction and Enrique Martinasso Drywall,
The workers were pald between § 12.50-8 18.00 am hour, They should have been paid $ 38,16 -§ 47.81 an hour,

The attached Audit Summary further itemizes the caleuiation of wages due and penalties under Labor Code
sections 1775 and 1813, '

The Division has determined that the tota! amount of wages due is; © $93.417.37

The Division has determined that the total ameunt of penallies assessed under Labor Code sections 1775
and 1813 1s: - $16,970.00

The Division hag determined that the amount of penalties assessed against  jue Martinasso Drywall & Sharda Constru
under Labor Code section 1776 is: $0.00

Please refer to page 5 for specilic withholding obligations pertaining fo these amounts,

STATE LABOR COMMISSIONER

1

Ny

Llqa Jenabi
Deputy Labor Commissioner

PW 33 {Redsso-312000)
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Notice of Right to Obtain Revievw - Formal Hearing

In accordance with Labor Code Section 1742, an affected contractor or subconiracior may obtain
review of this Civil Wage and Penalty Asscgsment by fransmitting a writlen request to the office

of the Lahor Commissioner that anpears below within 60 days afler service of the assessment,

T'o obiain a hearing, a written Request for Review nust be transmitted to the following address:

Labor Commissioner, State of California
Civil Wage and Penalty Assessment Review Office
2031 Howe Ave., Suite 100
Sacramento, CA 95825

A Request for Review either shall clearly identify the Civil Wage and Penalty Assessment from
which review is sought, including the date of the assessment, or it shall include a copy of the
asscssment as an attachanent, and shall alse set forth the basis upon which the assessment is

~being contested. In-accordance with Labor Code section 1742, the contractor or-subcontractor

shall be provided an epportunity to review evidence to be utilized by the Labor Commissioner

at the hearing within 20 days of the Labor Commissioner’s receipt of the wiiiten Request for Review.

Failure by a contractor or subcontractor to submit a timely Request for
Review will resultin a final order which shall be binding on the contractor
and subeontractor, and which shall also be binding, with respect to the
amount due, on a bonding company issuing a bond that secures the
payment of wages and @ surely on & bond. Labor Coede section 1743,

In accordance with Labor Code section 1742(d), a certified copy of a final order may be filed by
the Labor Commissioner in the office of the clerk of the superior court in any county in which the
affected contractor or subcontractor has property or has or had a place of business, The clerk,
immediately upon the filing, shall enter judgment for the State against the person assessed in

the amount shown on the certified order.

{continued on next page)
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Opportunity for Setilement Meeting

In accordance with Labor Code scetion 1742,1(¢), the Labor Conunissioner shall, upon receipt
of a request from the affected contractor or subcontractor withun 30 days [ollowing the service
of this Civil Wage and Penalty Assessment, afford the contracior or subcontractor the opportunity
to meet with the Labor Commissioner or his or her designee te attempt to settle a dispute
regarding the assessment, The seltlement meeting may be held in person or by telephone and
shall take place before the expiration of the 60-day period for seeking a hearing as set forth
above under the heading Notice of Right to Obtain Review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant lo, the settlement meeting is
admissible or subject to discovery in any administrative or civil proceeding. This opportunity
to timely request an informal setflement meeting 1s in addition fo the right to obtain a formal
hearing, and a settlement meeting may be requested even if a written Request for Review has
already been made, Requesting a setflement meeting, however, does not extend the 60-day
period during which a formal hearing may be requested.

A written request to meet with the Labor Commissioner or his or her designee to attempt to settle
a dispute regarding this assessment must be transmitied to Elsa Jenabi
at the following address: 300 Oceangate Ste 850

Long Beach, CA 90802

Liguidated Damages

In accordance with Labor Code section 1742.1(a), after 60 days following the service of this Civil
Wage and Penalty Assessment, the affected contractor, subcontractor, and surety on a bond or
bonds issued to secure the payment of wages covered by the assessment shall be liable for
liguidated damages in an amount equal to the wages, or portion thereof that still remain unpaid.
If the assessment subsequently is overturned or modified after administrative or judicial review,
liquidated damages shall be payable only on the wages found to be due and unpaid. If the
contractor or subcontractor demonsirates to the satisfaction of the Director of the Deparlment

‘of Industrial Relations that he or she had subslantial grounds for believing the assessment or
notice to be an error, the Director shall waive payment of the liquidated damages.

(continued on next page)
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Notwithstanding the above, in accordance with Labor Code 1742.1(), there shall be no liability
of liquidated damages if the full amownt o¥'the assessment or notice, including penalties, has
been deposited with the Department of Industrial Relations, within 60 days following service of
the assessment or notice, for the Department to hold in cscrow pending administiative and
judicial review. The Department shall release such funds, plus any interest earned, at the
conclusion of all administrative and judicial review 1o the persons and entities who are found to
be entitled to such funds.

In lieu of a cash deposit, the contractor may post an undertaking with the Department in full

amount of the CWPA. The underlsking shall be on the condition that, if any decision 18 issucd

by the Direcior upholding the CWPA in any regard, the employer (contractor) shall pay the amount

owed pursuant to the decision the date the decision is final under Labor Code Section 1742 unless

the parties have execuled a settlement agreement for the payment of some other amount, in which

case the contractor shall pay the amount that the contractor is obligated to pay under the terms.of

the seitlement agreement. The undertaking must provide that if the contractor fails to pay the amount

owed within 10 days of the date the decision is final or the execution of the settiement agreement,

a portion of the undertaking equal to the amount owed, or the entire undertaking if the amount owed exceeds
the undertaking, is forfeited to the Labor Commissioner to satisfy the amounts owed under the CWPA.

A payment bond obtained by a contractor for the public works project which is the subject of the CWPA
shall not be accepted as an undertaking unless the following fwo conditions are completely satistied:

(1) the payment bond provides for the payment of the full amount of the CWPA, including but not limited
to, all wages, training, trust contributions, and penalties and (2) the conditions of payment set forth above
are expressly apreed to by the affected contractor(s) and the surety which issued the payment bond.

The undertaking should be forward to the Department as directed below, The Departiment's Accounting
Office will hold the undertaking until the administrative and judicial review is completed. The disbursement
of the bond funds will follow the same process as described above for a cash deposit. '

Depaosits must be made by check or money order payable to the Department of Industrial Relations
will a letter and a copy of the Civil Wage and Penally Assessment and mailed to:

Department of Industrial Relations
Attention Cashiering Unit

P.O. Box 420603

San Francisco, CA 94142

The Amount of Liguidated Damages Available Under this Assessment is $93.417.37

(continued on next page)
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Statetory Withholding Obligations
1. Awarding Body Withholding Obligations

In accordance with Labor Code section 1727(a), before making paymenis 1o the contractor of
money due under a contract for public work, the awarding body shall withhold and retain therefrom
all amounts required Lo satisTy this Civil Wage and Penalty Assessment. The amount required

to satisfy this Civil Wage and Penalty Assessment shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review.

The amount which must be withheld and retained by the awarding body pursuant to this
Civil Wage and Penalty Assessment is:

Wages Due; : o ' . $93,417.37
Penalties Due Under Labor Code sections 1775 and 1813: _$16,970.00
Penalties Due Under Labor Code sections 17/76; o $0.00
Total Withholding Amount: $110,387.37

2. Prime Coptractor Withholding Obligations:

In accordunce with Labor Code section 1727(b), if' the awarding body has not retained sufficient
money under the contract fo satisfy this Civil Wage and Penalty Assessment based on a
subcontractor's violations, the contractor shall, upon the request of the Labor Comumissioner,
withhold sufficient money due the subcontractor under the contract to satisfy the assessment and
transfer the money {o the awarding body, This amount shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review.

@Ii‘this box {s cheeked, the Labor Commissioner hereby requests that the prime contractor
withhold the following amount from money due the subcontractor and transfer the money to the
awarding body to satisfy this assessment:

Wages Due: $93,417.37
Penalties Due Under Labor Code sections 1775 and 1813; $16,970.00
Penalties Due Under Labor Code sections 1776: $0.00
Total Withholding Amount: __$110,387.37
Distribution;
Awarding Body

Surety(s) on Bond
Prime Contractor
Subcontractor
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SETTLEMENT AND. RELEASE AGREEMENT .

This Agreement is made between the DIVISION OF LABOR STANDARDS

ENFORCEMENT, .Department of Industrial Relatlons, State of

California (hereafter “DLSE”), and SHARDA CONSTRUCTION (hereafter

“SHARDA”) with ;eference to the féllbwing facts:
RECITALS

1.. DLSE issued a Civil Wage ‘and Penalty Assessment (“CWPA”)

dated November 2, 2009, in DLSE Cése No. 40~24601/308,-c;aiming

wages in the amount of $93,417.37, and othér amounts to be due and

" owing by SHARDA "and ENRIQUE MARTINASSO DRYWALL -(hereafter

'“MARTINASSO”), as ‘a result of allégéd violations of the California-

Labor Code involving workers employed by MARTINASSO through a

‘contract w1th SHARDA- on a publlc works prOJect awarded by the |

Norwalk La erada School District, known aslthe Norwalk-La Mirada

ITs Office-Improvements (hereafter “PROJECT”)

2. SHARDA filed a Request for Review of the CWPA, which .is

now-pending—fn-the-matter—of—the-Request—for-Review—of:

Sﬁarda Construction Office of the Director-Legal (ODL) Case No. 10-

0007-PWH with the Office of the Director, Department“of Industrial

Relations (hereafter “THE LITIQATION”).

3. DLSE‘and SHARDA‘havé agreed to resolve‘all disputes
concerning the CWPA identified above and THE LITIGATION as foilows:
Upon payment to the DLSE of $105,000.00, payable $26,250.00 on or
befofe May 24, 2010; $26,250.00 on or béfore August 24, 2010;

$26,250.00 on or before December 24, 2010; and $26,250.00 on or .
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before April 24, 2011, DLSEiwili release SHARDA from the following
claimé for money: Unpaid,prevailing wages, .liquidaféd‘damages
under Labor'Code seefioni1742:1 énd.moﬁetary penélties_under Labor
* Code sections 1775 and 1813 (including interest, costs and attorney
fees) fesulting from any work performed by the workers listed on
the attached audit summary as ﬁxhibit “Aé who were employed by
MARTINAéSO through a éontract with SHARDA on the PROJECT (hereafter.
“CLAIMé”); | |
AGREEMENT

NOW,'THEREFORE,—in con$ideration of payment to the DLSE in the.
amount of_$lQ5,00.00, upon Saidrpéyment the undersigned-heréby
réleases.énd forever dischafées SHARDA, its empléyees} offiéers,
suréties, érihcipalé,lsuccessors and assigns, attorneys and agents
from_all CLAIMS,. qs.defined abové, arising out of DLSE Case N64'40—
24661/308 and'ODL_Casé No. 10-0007-PWH. This is a full release of
all such CLATMS against SHARDA with regaJ;d to DLSE Case No. _4@;

24601/308 and ODL Case No: 10—0007—PWH, whether known or unknown,

suspected or uﬂsuspected:-
It is understoéd aﬁd agreed thaﬁ this settlemént involves the
compromise'of disputed claims and that this Re;ease Agreement; as
weli_és any payment in connection.therewith by SHARDA'shalifnot be
deemed an admission of liability. |
I ﬁefeby certify that - I have fead”.éll of thié' Release

Agreemeht, and fully understand same;.and in witnéss thereof I have

2 _— LB3227



s

executed this Release Agreement-on this Vﬂfdayroﬁrwﬂy , 2010, at
Diamond Bar, California.

Dated: SHARDA CONSTRUCTION

Papar wARR PAYL, SHARDA

Under penalty of perjury, the undersigned represents -and

‘warrants that he has full authority to execute this Release

Agreement on behalf of the Division of Labor Standards Enforcement,

Department of Industrial Relations, State -of California, and that

‘no legisiative acE,or.judicial act or.approval is negesSary to give

effect to this Release.

bated: 5T/p5//0 DIVISION OF LABOR STANDARDS ENFORCEMENT

Department of Industrial Relations
State of California . :

By:_ gi%c”"‘“) Ld

DAVID D, CROSS
Attorney for the Labor Commissioner
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